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We grant ed perm ssion to appeal under Tenn. R App. P. 11
to the appellant, Julia Ann Wihite Inman, in order to determ ne the
anount of attorneys’ fees, if any, that the appellees, attorneys
David A Al exander! and Mclin P. Davis, Jr., are entitled to
recover fromlnman, their fornmer client, pursuant to a witten fee

agr eenent .

Under the circunstances presented herein, we conclude
that (1) the agreenent is not a contingent fee arrangenent; (2) the
attorneys and | nman shared t he sane under st andi ng of the agreenent;
and (3) the fee charged is reasonable. Consequently, we hold that
the attorneys have satisfied their high fiduciary duty of good
faith in the formation of the agreenent. W conclude al so that the
attorneys did not violate the terns of the agreenent. Accordingly,
we hold that the agreenent is enforceable, and the attorneys are
entitled to recover the full anount requested. Finally, the

attorneys are not entitled to prejudgnent interest.

After releasing her first attorneys, |nman engaged Davi s
and Al exander on Septenber 6, 1988, to represent her in a fiercely
contested divorce action which had already been set for trial on
Cctober 5, 1988. During the Septenber 6 neeting between Al exander
and | nman, Al exander requested a $10,000 retainer but did not
di scuss any other billing arrangenents. He also recomended

associating Davis to assist with the representation, and |nman

IM. Alexander died after the first trial of this case.
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agreed.? Because the attorneys were engaged only one nonth before
the trial date, they obtained a continuance, and the trial was
reset for Novenber 15, 1988. Once the trial was reset,

approxi mately ei ght weeks were available to prepare for trial.

The parties entered into the fee agreenent in dispute on
Sept enber 22, 1988. Nei t her Al exander nor Davis explained the
agreenent to I nman, although she admtted at trial to having read

the agreenent before signing it. The agreenent provides:

The anmount of the final fee to
be paid by dient for |egal services
of Attorneys and | awyers and cl erks
under their supervision shall be a
reasonabl e anount t aki ng into
consideration the tinme and |[abor
required, the novelty and difficulty
of the questions invol ved, the skill
required to perform the services
properly, the anount involved and
resul ts obtai ned, and ot her rel evant
factors. Said final fee shall not
exceed 15% of the total sum (in
noney and property) awarded to
Client after commencenent of the
trial of said action for divorce for
alinony in solido, for five years of
alinmony in futuro, and distribution
and division of property, or 10% of
such total sum awarded to Client by
settlenment prior to the commencenent
of such trial, provided that said
fee shall in no event be |ess than
(a) $10,000; or (b) the total anount
on a time basis for work of
Attorneys and other attorneys and
cl erks under their supervision at
t heir usual hourly charges for work.

Said retainer feel [sic] shal
be credited toward the total charges
to dient. |If the charges for work
exceed $10, 000, Attorneys shall bil

’2ln addition, Alexander’s partner, attorney Ernest W
WIllians, contributed substantially to the representation
Wllians is not a party to this suit.
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Client for said excess charges
wi thin a reasonable tine.

In the days before the trial, the attorneys exam ned the
files from Inman’s previous attorneys, subpoenaed bank records,
amended t he pl eadi ngs, and assenbl ed the necessary evidence. They
al so requested the court to re-open discovery and to order Inman’s
spouse to answer several interrogatories propounded by her previous

attorneys.

Because | nman suspected that her spouse had not been
honest about the existence and val ue of all nmarital assets, a great
deal of time was devoted to identification and re-eval uation of the
marital estate. The trial court declined to re-open discovery, so
an extensive search of various docunents and bank records becamne
necessary. Wth Inman’s assistance, they l|located at |east one
undi scl osed asset and proved that the value of the narital estate
was approximtely $1,666,000 nore than Innman’'s spouse had
estimated. The attorneys testified that they toil ed many eveni ngs
and weekends to prepare for trial and that they devoted

consi derable tinme to neeting or talking with | nman.

The trial was conducted on Novenber 15, 16, and 17, 1988.
In Decenber 1988, the trial court found that the value of the
marital estate was approxinmately $8, 000,000 and entered an order
awar di ng the divorce to Inman’s spouse on the grounds of cruel and
i nhuman treatnment. Additionally, the court awarded |nman
$2, 300, 200 of the marital estate. |In January 1989, |nnan received

partial paynent of the judgnent; with it she paid the attorneys



$149,000 in fees and approximately $16,000 in expenses. She did
not ask for an explanation of how the fee was cal cul ated or what

servi ces were included.

The attorneys continued to represent Innman on the
appel |l ate |evel. On Cctober 18, 1989, the Court of Appeals
reversed the trial court’s judgnment and held that Inman was
entitled to: (1) the divorce, on grounds of adultery, (2) an
addi ti onal $1, 043,230 of the marital estate, (3) $5,000 in alinony
per nonth, and (4) 50%of her attorneys’ fees accruing at trial and
75% of her attorneys’ fees accruing on appeal. The Court of
Appeal s al so renoved $850, 000 from her spouse’s separate property
and added it to the marital estate, for a total marital estate of

$8, 850, 000.

I nman’ s spouse then applied for perm ssion to appeal to
this Court, and we granted his application. On April 22, 1991, the
Court reversed the Court of Appeal’s award of alinony and
attorneys’ fees, affirnmed the award of the divorce to I nman and t he
$1, 043,230 increase of her share of the marital property, and
remanded the cause to the trial court for further proceedings. On

July 1, 1991, the Court denied Inman’s petition to rehear.

On remand, the attorneys continued to represent | nman, at
|l east at first. They requested the trial court to award interest
and incone from certain real estate, stocks, bonds, and other
property that had been awarded to Inman yet remained in her
spouse’ s possession. On August 16, 1991, the trial court dism ssed

the notion, and the attorneys advised Inman to appeal this ruling.
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Meanwhi |l e, Davis had witten a letter to Inman on July
10, 1991, explaining that the attorneys’ fee would be 15% of her
$3, 343,430 award, a total of $501,514.50. Because she had al ready
pai d $159, 000, * the attorneys requested the bal ance of $342,514. 50.
Al t hough I nman was di stressed by the anount requested, she waited
until late August 1991 to respond that she was unwilling to pay it.
Consequently, the attorney-client relationship was severed, and
I nman retai ned other counsel to represent her in all subsequent

proceedi ngs.

The attorneys sued Innman for the unpaid fee on Decenber
13, 1991. Innman, alleging that the fee agreenent was unenforceabl e
and the fee was clearly excessive, counterclainmed for a portion of
t he $159, 000 she had already paid. On March 3, 1993, followi ng a
three-day trial, the jury returned a verdict for the attorneys in
the anmount of $263,985, to be paid in addition to the $159, 000

al ready paid.

| nman appeal ed the verdict, and on February 8, 1995, the
Court of Appeals reversed and remanded for another trial.

Al exander v. |nman, 903 S.W2d 686 (Tenn. C. App. 1995). The

Court of Appeals opinion provided conprehensive guidance to the
trial court on evidentiary issues, jury instructions, and the |aw
relating to contingent fees in donestic relations cases. On
remand, the parties agreed to a bench trial on the record of the

original trial

3This figure consists of the original $10,000 retainer fee,
plus the $149,000 paid after the divorce trial was concl uded.
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A bench trial ensued, and on January 29, 1996, the tri al
court ruled that the attorneys had violated the fee agreenent by
failing to bill Inman within a reasonable tinme and that $501, 514. 50
is an unreasonable fee under the circunstances presented. Upon
anal yzing the factors deternining reasonabl eness, the trial court
concluded that $300,000 is a reasonable fee and awarded the
attorneys the unpaid portion of this anmount--%$141,000. The tria
court al so denied the attorneys’ request for prejudgnent interest.
| nman appeal ed this ruling, and the cause canme before the Court of

Appeal s for the second tine.

The Court of Appeals held that the fee agreement is
conti ngent and unenforceabl e. However, because the court found

that the fee requested was not “clearly excessive,” the attorneys
were allowed to recover in quantumneruit for the reasonabl e val ue
of their services. The Court of Appeals determ ned that the
reasonabl e value of their services was $280, 757.25. Since |Inman
had al ready paid $159, 000, the attorneys were awarded $121, 757. 25
plus interest, to begin accruing February 13, 1996, the date of
entry of the trial court’s judgnment on renmand. Judge Koch
di ssented from the Court of Appeals decision, noting that the
appropriate fee as determned by the majority, $280,757.25, was
nerely an average of the highest and |owest fees suggested by
expert wi tnesses. Koch found the value of the attorney’s services

to be $166, 252. 50, which, after credit for the $159,000 already

paid, would result in a judgnent of $7,252.50.

Before this Court, Inman contends that the requested

$501,514.50 fee is a clearly excessive contingent fee and, under
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Wiite v. MBride, 937 SSW2d 796 (Tenn. 1996), the attorneys are
not entitled to recover any fee at all. Rather, she insists that
she is entitled to recover the $159,000 already paid.
Al ternatively, she urges that a reasonable fee in this case is
$60, 000 and that she is entitled to recover $99,000 from the
att orneys. The attorneys assert that the fee agreenent is
enforceable, that the fee requested is reasonable, and that they

are entitled to an award of prejudgnment interest.

In our view of the cause, we find the dispositive issues
to be: (1) whether the fee provided for in the agreenent is a
contingent fee; (2) whether the attorneys satisfied their fiduciary
duty of good faith with respect to the formation of the fee
agreenent; (3) whether the attorneys violated the terns of the
agreenent; and (4) whether the attorneys are entitled to
prejudgnent interest. Qur reviewof all findings of laww || be de
novo, wth no presunption of correctness. Any findings of fact
will be afforded a presunption of correctness, unless the
preponderance of the evidence is otherw se. Tenn. R App. P

13(d); Canpbell v. Florida Steel Corp., 919 S.W2d 26, 35 (Tenn.

1996) .

As a general rule, <contingent fee agreenents are
begrudgingly permtted in donestic rel ati ons cases. Because public
policy favors marriage and discourages attorneys from pronoting
bitter divorce battles for financial gain, contingent fees are

subjected to enhanced scrutiny and rarely are found to be
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justified. As a matter of fact, so unsavory are contingent fees in
donmestic relations cases that a higher quantum of proof is
necessary to enforce a contingent fee. Alexander, 903 S.W2d at
698-99.% Thus, our initial task is to determ ne whether the fee
agreenent before us describes a contingent fee. The Court of
Appeal s found the fee to be one based upon a contingency. Upon

careful analysis, however, we find otherw se.

In Eckell v. Wlson, 597 A 2d 696 (Pa. Super. C. 1991),

appeal denied, 607 A 2d 253 (Pa. 1992), a Pennsylvania court

anal yzed whether a fee based upon the *“reasonable value” of
attorney services, with a mninumfee cal cul ated at an hourly rate,
was contingent. The court found that the fee was not truly

conti ngent because the attorneys were guar ant eed paynent regardl ess

of the outcone of the litigation. 1In contrast, “[a] contingency
fee agreenent carries a risk that an attorney will not be paid if
the outcone of the litigation is unsuccessful. No such risk is
found here.” Id. at 700-01. Oher courts have simlarly defined

“contingent fee”:

“According to the Court of Appeals, the attorney whose fee in
a divorce case is based on a contingency nust denonstrate, in
addition to the requirenents for all attorney fee agreenents:

(1) that the client is currently or will be unable to pay
a reasonabl e fi xed fee, or that the opposing party cannot
pay reasonabl e pendente lite attorneys’ fees or an award
for attorneys’ fees at the conclusion of the case;

(2) that the attorney has explained all relevant
considerations to the client, including the availability
of other fee or paynent arrangenments and the client’s
right to seek independent |egal advice; and

(3) that the attorney has agreed to credit any court-
awar ded fees against his or her final fee.

See Al exander, 903 S.W2d at 699.
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A contingent fee contract by
definition is one that provides that
a feeis to be paid to the attorney
for his services only in case he
wins, that is, a fee which is mde
to depend upon the success or
failure to enforce a supposed ri ght,
and which fee is generally paid out
of the recovery for the client.

Pocius v. Halvorsen, 195 N E. 137, 139 (Ill. 1964) (enphasis

added) . “The wusual nmeaning of ‘contingent fee' is that the

attorney will be paid only if the case is won.” V.W v. J.B., 629

N.Y.S. 2d 971, 973 (N. Y. Sup. C. 1995)(enphasis added).">

The fee agreenent in the instant case closely parallels
the agreenent in Eckell, in that both use the term“reasonable” in
describing the fee, and both state a mninumfee to be charged. In
addition to these common elenents, the agreenment in the instant
case states a maximum fee to be charged. This addition, however
does not alter our analysis, for under the terns of the agreenent
between Inman and the attorneys, there is no question that they
woul d be paid regardless of the outcone of the case. Payment
itself is certain; only the exact anobunt of payment is uncertain.
The percentage of the total award nerely marks the upward limt for
the fee to be charged, and it is not the sole basis for the fee.
Therefore, we find that this arrangenent is not a contingent one,

and any enhanced consi derations applicable to contingent fees are

°But see State ex rel. Oklahoma Bar Assn, v. Fagin, 848 P.2d
11 (kla. 1992) (because state rules prohibit any fee which has
sone aspect of a contingency involved, any enhancenent of a fee
based on a favorable result is contingent); Salerno v. Salerno, 575
A 2d 532, 533 (N.J. Super. C. Ch. Div. 1990) (an agreenment for an
hourly rate plus a bonus based on a percentage of the award is a
contingent fee).
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not relevant here.® Rather, the criteria generally applicable to

attorney fee agreenents nust be enpl oyed.

W nmove now to the second issue: whether the attorneys
satisfied their duty of good faith when they entered into the
agreenment in dispute. The relationship of attorney and client is
“extrenely delicate and fiduciary”; therefore, attorneys nust dea
with their clients in utnost good faith. This |evel of good faith
is significantly higher than that required in other business
transactions where the parties are dealing at arm s | ength. Cooper

& Keys v. Bell, 127 Tenn. 142, 150, 153 S.W 844, 846 (1913);

Al exander, 903 S.W2d at 693. The client nust be able to trust the
attorney to deal fairly at all tinmes, including during the

negotiation of the attorney's terns of enploynent. Cunm ngs V.

Patterson, 59 Tenn. App. 536, 541, 442 S.W2d 640, 643 (1968).

In this context, this Court has long held that an
attorney is entitled to conpensation in the anmount agreed upon by
contract, provided that the contract is fair at its inception and

entered into in good faith. Peoples Nat’'l Bank of WAshington v.

King, 697 S.W2d 344, 346 (Tenn. 1985). In order to prove such
good faith and fairness, an attorney seeking to enforce a contract

for attorney’s fees nust show

®In addition, because we find that the fee is not contingent,
the recent case Wite v. MBride, 937 S . W2d at 803, is
i napplicable to this case.
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(1) the client fully understood the
contract’s nmeaning and effect,

(2) the attorney and client shared
the sanme understanding of the
contract, and

(3) the terns of the contract are
just and reasonabl e.

Cooper & Keys, 153 S.W at 846 (citing Planters’ Bank of Tennessee

v. Hornberger, 44 Tenn. 531, 573 (1867)).

W will analyze the first two criteria together. Qur
anal ysis begins with the inescapabl e and obvi ous concl usion that
the attorneys, as authors of the agreenent, understood it to allow

themto charge up to fifteen percent of Inman’s total award. The

di spositive question, then, is whether Inman had the sane
understanding of the agreenment’s neaning and effect. In her
testinmony, Inman admitted that she read the agreenent before
signing it. She testified also that she was unable to recall

whet her she understood it at that tine. Yet, the | anguage of the
agreenent plainly stated that the fee could be as nuch as fifteen

percent of the total award.

Additionally, the record reveals that Inman is an
experienced realtor, well-acquainted with contracts of varying
conplexity and their interpretation. I ndeed, from the record
before us we easily conclude that she is a highly intelligent,
self-reliant person who possesses acunen and tenacity in such
nmeasure as to enable her to succeed in the extraordinarily
conpetitive field of real estate. As an exanple of her financial

sophi stication, I nman refused, on at | east one occasion, to foll ow
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her attorneys’ advice that she accept cash equivalents in |lieu of
property. She was al so actively involved in the nanagenent of her
divorce case, helping the attorneys to uncover valuable assets
bel onging to the marital estate. Mbdreover, the record contains no
suggestion of undue influence or fraud. Thus, we discern no
pl ausi bl e basis for concluding that Inman did not understand the
words “Said final fee shall not exceed 15% of the total sum (in

noney and property) awarded to Cient” when she read them

I nman pl aces a great deal of reliance upon the fact that
the attorneys did not “walk her through” the fee agreenent in
detail and explainits terns and conditions to her. This om ssion,
| nman argues, prevents the attorneys from denonstrating that she
under st ood the agreenent. However, this position is not well-
taken. If we were to accept her argunent, then nothing would be
gai ned by reduci ng fee agreenents to witing. This is true because
a client could nmake a prima faci e case of breach of fiduciary duty
by sinply denying that the attorney expl ai ned t he agreenent before

the client signed it. See Maksymv. Loesch, 937 F.2d 1237, 1243

(7th Gir. 1991).

In Maksym a client attenpted to defend against her
attorney’s claim for fees by alleging fraud in the inducenent.
Because her claim of fraud was not supported by the proof, the
client argued that all contracts between |awers and clients are
presunptively fraudulent if the | awer benefits fromthe contract.
Id. at 1241. Wiile Inman has not resorted to the use of the term
“fraud,” her argunent is strikingly simlar. Because the attorneys

did not explain the fee agreenent to her, Inman clainms that they
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cannot prove she understood it, which under applicable case |aw
woul d nmean that the attorneys violated their fiduciary duty of good

faith towards their client. See Cooper & Keys, 127 Tenn. at 150-

51, 153 S.W at 846.

Yet, the failure of one party to explain the terns of a
witten contract to the other is not alone a violation of the
fiduciary obligation of good faith, evenif the contract is between
attorney and client. The argunent that a fee agreement is
unenforceable unless verbally explained to the client would
effectively create a presunption that all attorney’s fee contracts

are unenforceabl e. See Maksym 937 F.2d at 1241-43. W do not

find such a presunption appropriate.

Certainly, an attorney should reach a clear agreenent
about fees with the client and should explain the reasons for
preferring one arrangenent over another. Ethical Consideration 2-
19, Tenn. S. C&. R 8. Nothing, however, suggests that a witten
retai ner agreenent cannot satisfy this ethical consideration. In
fact, reducing the agreenent to witing is ideal. Here, the
attorneys anply denonstrated that |nman understood the agreenent
she signed and that the attorneys shared the sane understandi ng;
I nman adduced no evi dence to suggest otherwi se. Therefore, we find
that the attorneys have satisfied the first and second criteria of

Cooper & Keys for show ng good faith in dealings between attorney

and client.

Under the third and last criterion for an attorney

seeking to enforce a contract for fees, the terns of the contract
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nmust be just and reasonable. Cooper & Keys, 127 Tenn. at 150, 153

S.W at 846. On its face, the agreenent between |Inman and the
attorneys requires a reasonabl e fee, based upon expressed factors.
In general, an agreenent which utilizes broad terns and does not
fix an exact feeis still acceptable. This Court has allowed a | aw
firmto enforce a prom ssory note created pursuant to a simlarly

wor ded fee agreenent. See Waller, lLansden, Dortch, & Davis V.

Haney, 851 S.wW2d 131, 132 (Tenn. 1992) (the retainer agreenent
provided that the firmbe paid a reasonabl e fee based on t he anount
i nvol ved, the tinme expended, the novelty of the transaction, and
t he deadl i nes i nposed upon counsel). Moreover, the agreenent here
is just and reasonable because it provides for a mninmm and
maxi mum fee to be charged. | ndeed, the maxi num fee provided a
protection to Inman by defining the limt beyond which the fee

could not rise.

O course, the use of the word “reasonable” and the
provision of a mninmm and maxi rum fee will not alone make the
agreenent enforceabl e. W nust also determ ne whether the fee
ultimately charged was a reasonable fee, as is required by the
terms of the agreenent and by case law. W begin by noting that,
as a practical matter, no court can divine from the range of
reasonabl e fees the one that is “nost reasonable.” |ndeed, those
who have al ready opi ned a reasonable fee in this case have arrived
at different figures. There is no need to second-guess the
reasonabl e fees proposed because we hold that, wunder the
ci rcunst ances, $501,514.50 is within the range of reasonabl eness.
We reach this conclusion upon a careful analysis of the factors

determ ni ng the reasonabl eness of an attorney’s fee.
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Pursuant to the fee agreenent, the factors to be
considered in determ ning the reasonabl eness of a fee are “the tine
and | abor required, the novelty and difficulty of the questions
i nvolved, the skill required to performthe services properly, the
amount invol ved and resul ts obtained, and other relevant factors.”
These factors essentially mrror those enunerated by this Court in

Connors v. Connors, 594 S.W2d 672, 676 (Tenn. 1980). Additional

factors relevant to reasonabl eness of a fee include: the tine
limtations inposed by the circunstances, the fee customarily
charged in the locality for simlar l|egal services, and the
experience, reputation, and ability of the |lawer perform ng the

| egal service. 1d.

In our consideration of what is a “reasonable fee,” we
have relied on the trial court’s findings of fact. First, wth
respect to tinme and |abor devoted to Inman’s representation, we
agree with the trial court that considerable amounts of each were
expended. \Wile divorce cases are nore often di sposed of w thout
a contested trial, Inman’'s case required a three-day trial, an
appeal to the internedi ate court, and an appeal to this Court. The
appeal to the internediate court was based on factual issues, and
the preparation of a brief in such a case is a tinme-consum ng task,
in that bits and pieces of evidence adduced during the three-day
trial had to be organized and restated understandably and
persuasively. In sum this was no ordinary divorce case in terms

of the tine required of the attorneys.’

'Wth respect to tine and | abor, we disregard the attenpted
reconstruction of the attorneys’ tine records and the allegations
of over-staffing and duplicative services. There is no need to
reconstruct the exact hours spent on the case, because the fee was
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As an added consideration, the fact that |Inman retained
the attorneys a scant nonth before the initial trial court date
I nposed a severe burden on them They were able to obtain a
conti nuance to Novenber 15, 1988, but even so, they had precious
little time--two nonths--to prepare for trial. Because the
attorneys cane into the case so late, they had to prepare nore
i ntensely than they woul d have, had they been representing her from

t he begi nni ng.

W nove now to a consideration of the novelty and
difficulty of the questions involved and the skill required to
render effective representation. According to the trial court,
there was nothing novel or difficult about the issues raised in
this divorce case. The trial court further explained that divorce
cases are not particularly difficult conpared to other types of
cases, because they usually involve factual situations with which
the trier of fact is famliar. Yet, the time constraints, the
nunber of issues, and the value of the nmarital estate significantly
increased the difficulty of this case. Based upon a consideration
of those factors, it is clear to us that only those attorneys with
extraordi nary skill and specialized experi ence woul d have been abl e

to properly represent |Inman and nanage her case.

not controlled by the attorneys’ hourly rates. Rather, the parties
clearly intended sone | eeway beyond the hourly rates. The tine
devoted to the case is but one of several factors determning the
overal | reasonabl eness of the fee charged. Because it is clear
that the attorneys put innunmerable hours into Inman’s case, the
time and |abor factor suggests that the $501,514.50 fee is
reasonable. O course, as this case illustrates, it is preferable
for an attorney to maintain reliable tine records, regardl ess of
the kind of fee arrangenent the attorney has with the client.
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Furthernore, considering the criteria of experience,
reputation, and ability of the attorneys, we do not hesitate to
concl ude that these attorneys were exceptionally well-qualified to
handl e such a difficult case. The quality of their representation
i s evidenced by their unflagging persistence and consummate skill.
Expert witnesses testified that each of I nnman’s attorneys possessed
an extraordinary degree of expertise and enjoyed an excellent
reputation in the area of donestic relations. The trial judge, on
remand, agreed that Inman’s attorneys were “veteran trial |awers
with reputations for tenacity and conpetence.” Furthernore, there
is an abundance of proof in the record that the attorneys
represented Inman to the best of their skills and abilities. This
was what she expected of them and, indeed, this is what she

recei ved.

Wth respect to the results obtained by the attorneys,
the trial court concluded that the results were not particularly
good. On this point, we differ. Admttedly, Inman’s objection to
the fee charged stens froma dissatisfaction with the results. She
insists that the results obtai ned were not favorable because she
was awar ded nuch less than fifty percent of the marital estate, the
amount to which she considered herself entitled. Yet, the
attorneys managed to convince the Court of Appeals to reverse the
trial court ruling which awarded the divorce to her spouse--no
small feat. Even nore inportant, the Court of Appeals
substantially increased the anbunt awarded to Inman by the trial
court. In addition to having been advanced to the position of the
prevailing party in this bitter divorce action, Inman was also

awar ded an additional $1,043,230 of the narital estate, increasing
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her total award to $3, 343, 430--approximately thirty-ei ght percent
of the marital estate. This increase is particularly inpressive in
light of the fact that she was not shown by the evidence to be the

primary wage-earner.® See |nman v. Inman, 811 S.W2d 870, 870-71

(Tenn. 1991). Moreover, the dollar anobunt of marital assets is
also a significant factor in the fee-determnation process.
Because t he essence of the dispute concerned the distribution of an
alnost nine mllion dollar estate, Inman’s attorneys are entitled

to a proportionally larger fee.

There i's countervailing pr oof regar di ng t he
reasonabl eness of the fee. Evidence of the snmaller fee charged by
the attorney for Inman’s spouse and the expert testinony of one
W tness, taken together, permt the inference that for simlar
services other attorneys have charged or may charge |ess. That
i nference notw thstanding, just as no two cases are the sanme, no
two | awyers are the sane, and unless the | egal profession decides
to operate under a “uniform fee” system no two fees will be the
same. Thus, the fact that other | awyers nmay have perforned siml ar
services for | ess does not underm ne the reasonabl eness of the fee

charged by I nman’s attorneys.

Wiile no single factor deternines reasonabl eness, on
bal ance we concl ude that the fee of $501,514.50 i s reasonabl e. In

sum because the fee agreenent provided both a mninmumfee and a

8ln the instant case, Inman’s own expert, Rose Palerno, a
| awyer who handl es di vorce cases i nvolving | arge estates, testified
that in such cases the spouse who was not the prinmary wage-earner
typically receives approxinmately thirty-five to forty percent of
the marital estate.
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protective cap on the fee, and because the fee ultinmately charged
was based on the reasonable value of services rendered, the

attorneys have satisfied the third criterion of Cooper & Keys, that

the terns of the agreenment be just and reasonable. The fee
agreenent thus conforns to case |aw and the code of professiona

responsibility. To conclude, with all three Cooper & Keys criteria

sati sfied, the attorneys have shown that they fulfilled their high
fiduciary duty of good faith toward Inman in the formati on of the

fee agreenent between them

We need not dwell at length on the third i ssue: whether
the attorneys violated the terns of the fee agreenent. The
attorneys waited until the entry of the final judgnment of this
Court, in July 1991, to send Inman the bill. According to the
trial court, this delay violated the fee agreenent, which required
“I'f the charges for the work exceed $10, 000, Attorneys shall bil

Client for said excess charges within a reasonable tine.”

Clearly, this agreenent does not require periodic or
interimbilling, which is the custonmary nethod when the fee is
calculated solely on a per-hour basis. Further, |nman never
inquired about the lack of billing during the three years the
appel | ees represented her. Even when the attorneys requested a
paynment of $149,000 in attorneys’ fees after the trial, she did not
request an accounting or explanation of the fees. Because neither
the |anguage of the agreenent nor the conduct of the parties

indicated a need for interimbilling, we conclude that no such
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requi renent existed. The fee was ultimately based upon |Inman’s
total award. This anount could not be ascertained before fina
j udgnent . Because the bill was sent pronptly upon entry of the
final judgment of this Court, we conclude that such billing was
acconplished within a reasonable tine. Thus, the attorneys

fulfilled their obligations under the agreenent.

The final issue is whether the attorneys are entitled to
prejudgnent interest. The attorneys insist that interest should
begin accruing on the date they first requested paynent of their
fees, July 10, 1991. The trial court declined to award prejudgnent
interest in this case, reasoning that

Al exander and Davis seem to have
been the major cause for their
failure to be tinely paid. Their
contract i's vague and, nost
i mportantly, they did not follow it
t hensel ves, particularly the part

that required them to bill Inman
within a reasonable tine.

The Court of Appeals did not disturb this ruling, but allowed
interest to begin accruing fromthe date the judgnent of the trial

court was entered on remand, February 13, 1996.

Pursuant to Tenn. Code Ann. 8§ 47-14-123, prejudgnent
interest nmay be awarded in accordance with the principles of

equity.® |In reaching an equitable decision, a court nust keep in

Tennessee Code Annotated § 47-14-123 (1988) provides:
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mnd that the purpose of prejudgnent interest is to fully
conpensate a plaintiff for the loss of the use of funds, not to
penal i ze a defendant. Moreover, if aplaintiff’s right to recovery
and the anpunt of such recovery are not disputed on reasonable
grounds, an award of prejudgnment interest is nore likely to be

equitable. Mint v. Allstate I nsurance Co., SSwW2d __ (Tenn.

1998), 1998 WL. 276184.

The trial court’s decision to award or deny prejudgnment
interest may be overturned only upon a finding of a “manifest and
pal pabl e abuse of discretion.” Under this deferential standard, an
appel late court may not substitute its judgnent for that of the
trial court. Rather, an abuse of discretion occurs only when the

evi dence does not support the trial court’s decision. 1d.

We have concluded, contrary to the trial court’s ruling,
that Inman’s refusal to pay the attorneys’ fees is not attributable
to the attorneys’ conduct. Nevertheless, the trial court’s denial
of prejudgnent interest is not a manifest and pal pabl e abuse of
di scretion. W reach this concl usion because an additional factor
supports the trial court’s decision: both the right to recover the
fees and the amobunt of such fees were quite reasonably disputed.
This fact is anply denonstrated by the sound, yet wi dely differing,

concl usi ons reached by the several jurists who have anal yzed this

Pre-judgnment interest, i.e., interest as an el enent
of, or in the nature of, danages, as permtted by the
statutory and common |aws of the state as of April 1,
1979, nmay be awarded by courts or juries in accordance
with the principles of equity at any rate not in excess
of a maximum effective rate of ten percent (10% per
annum
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case. In light of the extreme uncertainty of the final disposition
of this case, we conclude that an award of prejudgnent interest
woul d not serve to conpensate the attorneys for |oss of the use of
funds. Rat her, such an award would anmpbunt to a wndfall.
Accordingly, the attorneys’ request for prejudgnent interest is

deni ed.

\

I n conclusion, we recogni ze that the agreenent at issue
could have been nore clearly drafted. Although | anguage of the
agreenent is not anbiguous, a nore carefully crafted docunent may
have spared the parties protracted litigation. Yet, under the
facts and circunstances presented, we find that |nman neverthel ess
fully understood the agreenent and had the sane understandi ng as
the appellees. Further, the agreenent was fair and reasonabl e, as
was the fee ultimately charged. | nman does not allege fraud or
undue i nfluence in the formati on of the fee agreenent, and there is
no evi dence of such bad faith conduct. Therefore, the attorneys
satisfied their high fiduciary duty of good faith towards | nman in
the formati on of the fee agreenent. Further, the attorneys did not
violate the ternms of the agreenent by postponing the billing until
the case was concluded. Finally, the attorneys are not entitled to

an award of prejudgnent interest.

Accordingly, the judgnent of the Court of Appeals is
reversed. The fee agreenent is enforceable, and the appellees are
entitled to the full anount requested, $501, 514.50. Because | nnan

has already paid $159,000 in attorneys’ fees, judgment for the
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appel lees is hereby entered in the anmount of $342,514.50, wth
I nterest accruing on and after February 13, 1996, pursuant to the
opi ni on of the Court of Appeals. Costs of the appeal are taxed to

t he appellant, for which execution may issue if necessary.

ADCOLPHO A. BIRCH, JR., Justice
CONCUR:
Ander son, C.J.

Dr owot a, Hol der, JJ.
Reid, S.J.
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